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Date of Offence 
 

NIL 

Date of FIR 
 

NIL 

Date of Charge Sheet 
 

NIL 

Date of Offence Explanation 
 

NIL 

Date of commencement of evidence 
 

09.10.2019,26.02.2020,05.03.2021,26.10.2021, 
23.11.2021,15.12.2021,04.01.2022 

Date on which final order is reserved 
 

22.04.2022 

Date of Final Order 
 

06.05.2022 

Date of the Sentencing Order, if any 
 

NIL 
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1 
 

   
Ajgar Ali 
(OP1) 
 

NIL NIL NIL NIL NIL 
Does not 

arise 
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FINAL ORDER 

1. The proceeding has arisen out of a petition filed by the 

petitioner Aharjan under Section 125 of the Code of Criminal 

Procedure claiming monthly maintenance allowance of Rs. 15000/- 

per month for herself and her two minor children from OP1. 

2. The case of the petitioner in brief is that she is the married 

wife of OP1 and their marriage was solemnized according to Islamic 

rites and rituals twenty four years ago. Thereafter they started their 

conjugal life and had four children from their marriage. After two 

years of their marriage, the behavior of OP1 gradually changed. He 

started mentally and physically torturing her and demanded Rupees 

50000/- as dowry. The village public tried to reconcile their issues 

but of no avail. OP1 used to threaten her that he will marry for the 

second time. And OP1 had contracted a second marriage eleven 

years ago and has been living with his second wife unmindful of the 

needs of the petitioner and their children. Hence this case for 

maintenance.  

3. On receipt of the application, notice was issued to the OP1 

requiring him to show cause as to why order for payment of the 

monthly maintenance amount of Rs 15000/- by OP1, as prayed for 

by the petitioner, should not be passed.  
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4. On receipt of the notice, OP1 appeared before the Court and 

contested the case by filing his written statement denying all the 

allegations made in the petition. He stated in his written statement 

that the instant case has no merit as it was the petitioner herself 

who dragged him out of their matrimonial home by instigating their 

elder son. And this has compelled him to stay in the house of his 

second wife. Further the petitioner sought for divorce and an 

amount of Rs 500000/- from him. 

5. To prove the case, the petitioner adduced the evidence of 

herself as PW 1 along with two other witness namely Senehi Begum 

as PW 2 and Rufiya Begum as PW 3. On the other hand, OP1 

adduced the evidences of himself as DW 1, Hasan Ali as DW 2, 

Jalaluddin as DW 3 and Amir Ali as DW 4.  

6. I have heard the arguments put forwarded by the learned 

counsel for both the parties, gone through the pleadings of the 

parties and perused the entire evidence available on record. Also 

perused the Affidavit of Assets and Liabilities submitted by 

petitioner. The engaged counsel for the petitioner has submitted 

that OP1 failed to look after the petitioner and their children upon 

his second marriage. The engaged counsel has supported their 

contention by relying on various judgments namely- 1. Mumtaz 

Begum versus Yusuf Khan [1999 CRI.L.J 322] 2. K.Mallesham versus 
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state of Andhra Prdesh [1999 CRI.L.J 324] 3. Sulochana Devi versus 

Stae of Bihar and another [2000 CRI.L.J 4360] 4. Safiyaben 

Mohmed Sahid Ansari and others versus State of Gujarat and 

another [2000 CRI.L.J 4453]. Whereas on the other hand, the 

engaged counsel of OP1 has submitted that OP1 never failed to 

perform his duty as a husband and father and even stayed with the 

petitioner in spite of his second marriage.  

From the pleadings of the parties, it is found that that the 

factum of marriage has not been disputed by OP1. 

Upon hearing and perusal of the record, the following points 

for determination are framed to arrive at a definite conclusion. 

7. POINTS FOR DETERMINATION: 

(i) Whether the petitioner being the wife of OP1 had sufficient 

reason to live separately from her husband? 

(ii) Whether OP1 having sufficient means neglects or refuses to 

maintain the petitioner? 

(iii) Whether the petitioner is entitled to any relief as prayed for 

and if so, the quantum thereof?  
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DISCUSSIONS : 

Now let me discuss the materials on record and try to find at a 

definite finding as regards the point for determination. 

8.  PW1 Aharjan has deposed in her examination-in-chief that she 

is the married wife of OP1 and their marriage was solemnized 

according to Islamic rites and rituals twenty four years ago. They 

started their conjugal life and had four children from their marriage. 

The eldest two of their children have already married and living 

separately from her. The behavior of OP1 gradually changed. He 

started mentally and physically torturing her and demanded Rupees 

50000/- as dowry. The village public tried to reconcile their issues 

but of no avail. OP1 used to threaten her that he will marry for the 

second time. And OP1 had contracted a second marriage eleven 

years ago and has been living with the second wife unmindful of the 

needs of the petitioner and their children. 

9. In her cross-examination, PW1 deposed that she has four 

children. Her son Amir Ali works as a labourer. She denied the fact 

that her son is engaged in fish selling business. Her elder son has 

already married. Her daughter Majila Begum has also married. She 

has been living with her younger two children in the OP’s1 house. 

She deposed that OP1 has contracted a second marriage eleven 
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years ago with whom he has two children. OP1 stays with the 

second wife and the children of the second marriage in the house of 

the second wife. The second wife of OP1 and her children have 

never stayed with her.  

10. She denied the fact that the OP1 was residing with her during 

Durga puja last year. She deposed that the OP1 has not been living 

with her and their children for the last eleven years. She denied the 

fact that OP1 was working as a daily labourer. She deposed that 

OP1 is engaged in the business of selling fish. She denied the fact 

that OP1 is presently not engaged in the business of selling fish. She 

denied the fact that OP1 did not demand a sum of Rs 50000/- as 

well as and mentally and physically assaulted her. She denied the 

fact that OP1 sometimes used to stay with his second wife.  

11. She further deposed that her chidren Anjuma Begum and 

Jamir Ali studied in classes VII and VI respectively. Her youngest 

son was born after OP1 second marriage. She deposed that she had 

informed OP1 of her going to Guwahati. And at that time she kept 

her two children at her mother’s place. She denied that fact that 

after coming from Guwahati she planned along with her elder son 

and assaulted and threw out OP1 from the house. She denied the 

fact that she and her son Amir Ali had kept the bank passbook, 

voter id card of OP1. She denied the fact that upon returning from 
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Guwahati she did not want to stay with OP1 and demanded Rs 

500000/-. She deposed that a village meeting was held due to their 

marital discord. She denied the fact that in the said meeting she 

sought for talaq and a sum of Rs 500000/ from OP1 whereas OP1 

stated that he would continue to keep looking after us. She denied 

the fact that as she and her son Amir Ali had thrown OP1 out of his 

house so they are not entitled to claim maintenance. Her son Amir 

Ali is working as a daily labourer and earns Rs 300/- per day. She 

deposed that OP1 will earn Rs 300/- if he works as a daily labourer. 

She denied that Senehi Begum who is a witness to this case is her 

relative being the wife of her sister’s son Abdul Motel. 

12. PW2 Senehi Begum in her evidence-on-affidavit has deposed 

that the petitioner has been her neighbour for the last ten years. 

Since then she has witnessed the petitioner working hard in 

different household to raise their four children whose husband has 

been living with his second wife. The eldest two of their children 

have already married and living separately from her. OP1 failed to 

look after the petitioner and their two minor children in spite of his 

income. 

13. In her cross-examination, PW2 deposed that the petitioner is 

her neighbour. She does not know what is written in her evidence-

on-affidavit. She has been married for the last ten years. She does 
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not know if the petitioner is the sister of her mother-in-law. She 

denied the fact that she has hid the relation between them. She 

deposed that she heard after her marriage that OP1 had a relation 

with another woman. The second wife of OP1 does not stay in his 

house. She deposed that she has heard of all the things from her 

brother-in-law Barek. She does not how many children OP1 has with 

his second wife. But the younger son of the petitioner was born 

after the second marriage of OP1. 

14. She deposed that elder son of the petitioner namely Amir Ali 

was in jail. She does not know if OP1 bailed out his son or not. She 

denied the fact that OP1 bailed his son out. She deposed that she 

does not know the income of OP1 but he earns Rs 40000/- to 

50000/- a year. She denied the fact that the petitioner along with 

her son during Durga puja assaulted OP1 and threw him out. The 

petitioner stays in the house of the OP1. She denied the fact that 

the petitioner demanded Rs 500000/- and as OP1 was not able to 

pay the petitioner, she sought divorce from OP1. She denied the 

fact that she has deposed falsely as the petitioner is her relative.  

15. In her evidence-on-affidavit, PW3 Rufiya Begum has deposed 

that she knows both the parties who are husband and wife. She 

deposed that OP1 had contracted a second marriage eleven years 

ago and since then has been living with his second wife. Since then 
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she has witnessed the petitioner working hard in different household 

to raise their four children. The eldest two of the petitioner’s 

children have already married and living separately from her. Inspite 

of his income OP1 failed to look after the petitioner and their two 

minor children. 

16. In her cross-examination, PW3 deposed that the petitioner has 

built her own house in the land of OP1 in which she has been living 

since her marriage with the OP1. The house was there prior to her 

marriage and repairs have been done by the petitioner herself. She 

denied the fact that the petitioner is her relative. The petitioner has 

four children and her elder son has already married and living 

separately. Petitioner has been working as a maid servant since 

2011. All the other three children reside with the petitioner. She 

denied the fact that the elder son is staying with the petitioner. 

17. She deposed that she has no knowledge whether the OP1 has 

any property apart from the house where the petitioner is residing. 

Later on, PW3 deposed that the OP1 resides near the in-laws of his 

second wife but she does not know whether it belongs to OP1 or 

not. She further deposed that the petitioner has been working for 

the last eleven years.  OP1 has two children with his second wife. 

She deposed that the second wife and her children never stayed in 

the house where the petitioner is living. The elder son of the 
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petitioner was involved in a rape case. She denied the fact that it 

was OP1 who bailed his son out and not the petitioner. She deposed 

that the petitioner does not own any land.  

18. She denied the fact that the petitioner along with her son 

assaulted OP1 and threw him out of his own residence about six 

months before filling this case. She deposed that there was a village 

meeting regarding the dispute the parties which was presided over 

by Ekramul Hussain. She denied the fact that the petitioner 

demanded Rs 500000/- and divorce from OP1. She deposed that 

OP1 earns Rs 40000/- per month by selling fish. She denied the fact 

that the petitioner seized the identity card, PAN card,land of OP1 

and has deposed falsely as the petitioner is her relative.  

19. In his evidence-on-affidavit, DW1/OP1 Ajgar Ali denied all the 

allegations made in the petition. He accepted the fact that the 

petitioner is his first wife. He deposed that he used to stay with the 

petitioner and used to sometimes visit the house of his second wife. 

He deposed that it was the petitioner herself who dragged him out 

of their matrimonial home by instigating their elder son Amir Ali. 

The petitioner left their matrimonial home for 5-6 months without 

any reason. And on returning the petitioner has sought for divorce 

and an amount of Rs 500000/- from him. He deposed that he has 

no permanent  source of income nor any dwelling place. 
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20. In his cross-examination, DW1/OP1 deposed that the 

petitioner is his wife. He has not submitted any proof of his age. He 

deposed that he does not suffer from any serious ailments like 

cancer and is an able bodied man. He deposed that he is fish trader 

in the Thelamara market and also at different places. He deposed 

that the name of his second wife is Golapjaan Bibi. At the time of his 

second marriage he already had three children with the petitioner 

who is his first wife. He deposed that he has to look equally after 

both his wives and their children. He deposed that he had filed his 

written statement wherein he has put his signature. Exhibit 1 is his 

written statement. 

21. He further deposed that there took place a nikah with his 

second wife and he stayed with her in his father-in-laws place. He 

has not divorced the petitioner and there exists between them a 

husband-wife relationship. He denied the fact that the petitioner and 

their children are entitled to maintenance. He does not know when 

the petitioner and their elder son conspired, threatened him but he 

has not lodged any case in this regard. 

22. The petitioner is living till date in the matrimonial home. He 

denied the fact that he mentally and physically tortured the 

petitioner and demanded Rs 50000/- from her. He stated that there 

was a village meeting wherein it was agreed that he will look after 
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the petitioner and the children. He does not remember when the 

petitioner told that she does not want to stay with him and 

demanded Rs 500000/-. He has not submitted any receipts to prove 

that he has given the petitioner maintenance. He denied the fact 

that he was in an alleged relationship with his second wife as her 

prior marriages had not been dissolved.  

23. In his evidence-on-affidavit, DW2 Hasen Ali deposed that he 

knows both the parties who are husband and wife. After the birth of 

their third child, OP1 contracted a second marriage with Gulapjaan 

Bibi. He deposed that OP1 used to stay with the petitioner and 

sometimes used to visit his second wife who stayed in her father’s 

place. He deposed that it was the petitioner herself who dragged 

OP1 out of their matrimonial home by instigating their elder son 

Amir Ali. The eldest of the two children are married and residing 

separately. He deposed that he had to interfere when the petitioner 

did not give OP1’s voter ID card for casting his vote. Inspite of 

organizing a village meeting to resolve their disputes there was no 

amicable settlement. He deposed that he was present in that 

meeting.  

24. In his cross-examination, DW2 deposed that OP1 is his 

brother. He does not know what is written in his evidence-on-

affidavit. He deposed that the petitioner has four children. He was 
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not present at the second marriage of OP1 which took place ten 

years ago. He deposed that a husband has to look after his wife and 

children. OP1 has been living with his second wife after his marriage 

to her. At the time of the second marriage of OP1, the petitioner 

was pregnant. 

25. He denied the fact that OP1 neglected and did not provide any 

maintenance to the petitioner and their children and started living 

with his second wife. He was present in the village meeting called 

due to the discord between the parties. OP1 was asked to pay Rs 

3000/- to the petitioner which he declined. It is not a fact that the 

petitioner demanded asked Rs 500000/- and sought for talaq. OP1 

is engaged in fish selling business and he personally does not know 

how much the OP1 earns. The petitioner works in different 

households to earn a living. He denied the fact that he has deposed 

falsely so as to deny the petitioner from claiming maintenance. 

26. In his evidence-on-affidavit, DW3 Jalaluddin deposed that the 

OP1 is his uncle. Both the parties are in relation husband and wife. 

After the birth of their third child, OP1 contracted a second marriage 

with Gulapjaan Bibi. He deposed that OP1 used to stay with the 

petitioner and sometimes used to visit his second wife who stayed in 

her father’s place. The eldest of the two children are married and 

residing separately. Inspite of organizing a village meeting to 
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resolve their disputes there was no amicable settlement. He 

deposed that he was present in that meeting. The petitioner 

demanded a sum of Rs 500000/- and sought for divorce from OP1. 

27. In his cross-examination, DW3 deposed that he is engaged in 

fish business with his uncle/OP1 and they earn a good profit. He 

deposed that the petitioner stays at her matrimonial home with her 

children. He does not know who has written his evidence-on-

affidavit and he signed on it as he was told. He deposed that he 

does not know whom the OP1 has married and when. He does not 

know if OP1 has given talaq to the petitioner. He deposed that in 

their religion the husband cannot neglect his first wife and children 

even after his second marriage. 

28. OP1 stays with his second wife in her house. He deposed that 

he does not know if the petitioner was pregnant when the OP1 left 

her. He denied the fact that the petitioner tried to bail her son out. 

He deposed that it was the OP1 who bailed out his son. He denied 

the fact that the OP1 neglected his first wife and their children. He 

does not know the reason of their quarrel. He was not present in 

the village meeting. He denied the fact that he has deposed falsely 

so as to deny the petitioner from claiming maintenance. 
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29. In his evidence-on-affidavit, DW4 Amir Ali deposed that both 

the parties are his parents. He deposed that his father has 

contracted a second marriage. But even then he used to stay with 

them and look after their needs. He deposed that OP1 used to visit 

the house of the second wife. He deposed that his mother had an 

affair with another person and this has resulted in a distance 

between his parents. His mother without any reason left her 

matrimonial home for three months.  She further demanded a sum 

of Rs 500000/- and sought for divorce from OP1. 

30. In his cross-examination, DW4 deposed that he had come 

along with his father to file the evidence-on-affidavit which was 

written by an advocate. He deposed that he was eleven years at the 

time of his father’s second marriage. OP1 stays with his second wife 

at Kumarchuburi. He was not present at the time of marriage. He 

heard that the second wife of OP1 had given talaq to her previous 

husbands. He does not know if she was pregnant due to the illicit 

relationship with the OP1 and married out of fear. 

31. It is not a fact that after the second marriage OP1 did not 

reside with them but resided with the second wife. OP1 had children 

with the second wife. He deposed that he has not submitted any 

proof that the petitioner was in an illicit relation with Rafikul Islam. 

He deposed that he did not inform the matter to the Masjid 
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Committee as the petitioner was involved. He denied the fact that 

the OP1 did not look after them and so the petitioner had to work 

hard. He denied the fact that he has deposed falsely in favour of his 

father so that the OP1 does not have to pay maintenance. He 

denied the fact that the petitioner did not demand talaq.  

POINT FOR DETERMINATION NO (i): 

32. On perusal of the evidence on record, it transpires that OP1 

during the subsistence of his first marriage with the petitioner 

Aharjaan had contracted a second marriage with Golapjaan Bibi. 

Both the parties are muslims by religion. Under the Muslim personal 

law, a Muslim man can have four wives at a time. The fact that has 

to be considered in a case under Section 125 Code of Criminal 

Procedure is that whether the other party (husband/father/son) 

neglected to maintain the petitioner (wife/children/parents) all the 

more having sufficient means to maintain them. Further in such 

cases the petitioner has to show that she also had sufficient reasons 

for not living with the other party. 

33. In the instant case the petitioner along with the other 

witnesses excluding DW1/OP1 and DW4 have deposed that OP1 

used to live with his second wife after the marriage. The petitioner 

was even pregnant at the time of the second marriage by OP1 and 
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as OP1 failed to look after the needs of the petitioner and their 

children she was bound to work as a domestic helper in different 

households for their sustenance and living in her matrimonial home 

along with her children. 

34. Whereas on the other hand, DW1/OP1 alleged that it was the 

petitioner who shrugged from her marital obligations and threw him 

out of the matrimonial home. But he himself does not know when 

the petitioner and their elder son had conspired, threatened him and 

threw him out of his home. But DW4 who is their elder son did not 

depose anything in this regard.  

35. Further OP1 deposed that there was a village meeting wherein 

it was agreed that he will look after the petitioner and the children. 

DW2 deposed that he was present in the village meeting called due 

to the discord between the parties. In the said meeting OP1 was 

asked to pay Rs 3000/- to the petitioner which he declined. 

36. Moreover, DW4 who is the eldest son of the parties alleged 

that the petitioner was having an illicit relationship with one Rafikul 

Islam. But no materials were bought on record to prove those 

allegations against the petitioner. 

37. In the backdrop of the discussions made above, I am of the 

considered opinion that the petitioner had sufficient reason to live 
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separately from OP1 her husband. The fact of him marrying a other 

women when the petitioner was herself pregnant clearly showcases 

the emotional turmoil the petitioner had to suffer though permissible 

under the Muslim law. Further the need to organize a village 

meeting to direct OP1 to look after the petitioner and their children 

clearly shows the neglectful attitude of OP1. 

 

Hence, the point has been decided in affirmative and in favour 

of the petitioner. 
 

POINT FOR DETERMINATION NO (ii) : 

38. Being the wife of OP1, the petitioner is entitled to claim 

maintenance from OP1 for herself and their children who is under 

the obligation to maintain them. The petitioner in order to maintain 

herself and their children has been working as a domestic helper in 

different households. The engaged counsel for OP1 had submitted 

that OP1 is a BPL member as in the BPL card of the petitioner the 

name of OP1 is shown as her husband. The engaged counsel 

submitted that OP1 lacks even sufficient means to maintain himself. 

In this regard the engaged counsel for the petitioner has objected to 

the submissions and stated that OP1 has sufficient means for which 

he has married for the second time unmindful of the needs of the 
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petitioner and their children and did not even bother to stay with 

them. 

39. It is evident from the deposition of DW3 who deposed that he 

is engaged in fish business with his uncle/OP1 and they earn a good 

profit. DW1 himself admitted that he is an able bodied person 

without any serious ailments and that he is fish trader in the 

Thelamara market and also at different places.  

40. It is implied that OP1 is engaged in fish selling business with 

good turnover and as such has sufficient means to maintain his wife 

and their children. Moreover, OP1 failed to adduce any evidence 

through which he could discharge his burden that the petitioner is 

not entitled to claim any maintenance. The provision of Section 125 

Code of Criminal Procedure is a measure for social justice and 

specially enacted to protect women and children and falls within the 

constitutional sweep of Article 15(3) and reinforced by Article 39 of 

the Constitution of India. 
 

41. Thus, I am of the view that OP1 has been neglecting to 

maintain his wife and their children in-spite of having sufficient 

means. Thus, it is clear that OP1 has wilfully shrugged off his moral 

and legal obligation in maintaining his wife/petitioner. 
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Hence, the point has been decided in affirmative and in favour 

of the petitioner. 

 
 

POINT FOR DETERMINATION NO. (iii) 

42. In the backdrop of the discussions made above and the 

conclusion held in point Nos. (i) and (ii), it is clear that the 

petitioner is entitled to claim maintenance from OP1.  

43. In view of the above discussions, considering the fact 

that the petitioner being a domestic helper and the need to look 

after her younger children and the duty of OP1 to maintain his 

wife and their children and the considerations of the rate of 

inflation in the present times. I am of the opinion that an 

amount of Rs.2500 (Rupees Two Thousand five hundred) only 

to the petitioner Aharjaan Bibi and their two minor children 

namely Anjuma Khatun and Jamir Ali an amount of Rs.3500 

(Rupees Three Thousand five hundred) each per month will be 

a reasonable amount of maintenance so that the petitioner and 

their children may not be subjected to vagrancy or destitution. 
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O R D E R 

In result, OP1 is directed to pay monthly maintenance amount 

of Rs.2500 (Rupees Two Thousand five hundred) only to the 

petitioner Aharjan Bibi and their two minor children namely 

Anjuma Khatun and Jamir Ali an amount of Rs.3500 (Rupees 

Three Thousand five hundred) only each per month from the 

date of filing of the application i.e.25.03.2019 for her 

maintenance.  

 

 This case is accordingly disposed of. 

 Furnish a free copy of this final order to the petitioner.  

 This final order is signed, sealed and pronounced in open 

court on this 06 day of May, 2022. 

Typed by me,  

 

(Smti. Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

        Sonitpur, Tezpur. 

            (Smti Chitrali Goswami), AJS 

            Judicial Magistrate First Class,  

                Sonitpur, Tezpur. 
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APPENDIX -14 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution: 

RANK NAME NATURE OF EVIDENCE (EYE WITNESS, 
POLICE WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH WITNESS, 

OTHER WITNESS) 
PW-1 Aharjan Bibi PETITIONER 

PW-2 Senehi Begum OTHER WITNESS 
PW-3 Rufiya Begum OTHER WITNESS 

 
 

B. Defence Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE WITNESS, 
POLICE WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

DW1 Ajgar Ali OPPOSITE PARTY 
DW2 Hasan Ali OTHER WITNESS 
DW3 Jalaluddin OTHER WITNESS 

DW4 Amir Ali OTHER WITNESS 

 
C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE WITNESS, 
POLICE WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH WITNESS, 

OTHER WITNESS) 
NIL NIL NIL 

 

 

 



 
                                                          

 

24 
Case No: MR 28 of 2019 
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

Sr. No. Exhibit Number Description 
NIL NIL NIL 

 

 

B.  Defence: 

Sr. No. Exhibit Number Description 
1 1 Written statement 

 

 

 

C. Court Exhibits: 

Sr. No. Exhibit Number Description 

NIL NIL NIL 

 

 
D. Material Objects: 

 

Sr. No. Exhibit Number Description 

NIL NIL  NIL 
 


